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Arising out of Order-in-Original No. AC/15/Div-Il/2016-17 R 22/12/2016 issued by Assistant

.. Commissioner ,Div-ll, Ahmedabad-| -
& aferasat @1 = d wr Name & Addre;s of the Appellant / Resgonden

M/s:Férromatik Milacron India Ltd.
Ahmedabad
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_ Any person a aggrieved by this Order-in-Appeal may file a~ appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

AR WP BT G ST .
Revision application fo Government of India :
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(i) A revision application lies to the Under Secretary, to the Govl. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of -he following case, governed by first

proviso to gub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory fo a warehouse or to
another factory or from one warehouse to:another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. :

(b) In case of rebate of duty of excise on goods ex‘ported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India. .
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cise on goods expor’_t_éd to any country or{territory outside -
India of on excisable material used in the manufacture of the gqods which are exported

to any country or territory outside India.
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In cése of goods exported outside India export toi'Nepél or Bhutan, without payment of
duty. " ' ‘
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Credit of any duty allowed to be utilized towa’r'ds cayment of excise duty on final Q
products under the provisions of this Act or the Rules made there upd‘er and suph order
is passed by the Commissioner (Appeals) on of after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicaté in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

. two copies each of the 0!0 and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, undszr Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ' :

Appeal to Custom, Excise, & Service Tax Appellate Tribu;ﬁ,al.
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Under Section 35B/ 35E of CEA, 1944 an appeal lles £ .
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the special bench of Custom, Excise & Servicéjf‘?x Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. '
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The appeal to the Appellate Tribunal shall be filed ir quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appezl) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be

_'pai‘d in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -
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One copy of application or O.I.0. as the case may be, and the order of the adjournment
authority shall- a court fee stamp of Rs.6.50 paise as prescribed under.scheduled-I item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FAZTIT & I(Section 35 F of the Central Excise Act, 1944, Secton 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before:’fhe CESTAT, 10% of ths Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & §ection 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall,include:
() amount determined 'under Section 11 D;
(i) . amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agaih_st this order shall lie before the Tribunal on payment of

'10% of the duty demanded where duty-or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” '
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ORDER-IN-APPEAL
- ed Plol No. 92, Phase-l, GIDC, Vawa,
a1 against O10 No. AC/15/Div 11/2016-17

Central Excise, Division 1l

MJs. Ferromatik Milacron India L
Ahmedabad [for short - ‘appellant 1 has filed this appe
dated 22.12.2016, passed by the Assistant Conjmissioner,

Ahmedabad-T Commissionerate[for short - ‘adjucicating authority’.

2. A show cause notice dated 20.8.2010, [corrigendum dated 30.8.20]0], was issued to the
appellant, inter alia, proposing ta disallow CENVAT credit of Rs. 2.33.537 availed in respect of
canleen service., air ticket, CHA and port .s'er'.vice. This notice was adjudicated vide 01O No.
22/AC/Dem/2010 dated 27.10.2C10, wherein the charges of the notice were confirmed. On an
appeal being filed before the Commissioner(A) against the said Ol0, the then
Commissioner(Appeals), vide his OIA No. 13/201l(AHD-])CE/MM/Commr(A)/Ahd dated
4.3.2011, upheld the OIA except for the. CENVAT credil in respect of canteen services. He held
that the appellant "had c;orrectly availed the CENVAT credit in respect of canteen seryices.
Department feeling aggrieved, fled an appeal before (he Hon’ble Tribunal, who vide its order
no. A/']521/WZE/AHD/2OII2 dated 16.10.2012. 1jcmanded (he. matter back to the 01fi;gi|1'£ll
adjudicating authority with a specific direction. Consequently. the alorementioned ihw;%ﬂgned
order dated 22.12.2016, has been issued by the adjudicating authority, wherein he disallowed the
CENVAT credit of Rs. 28,731/-. e further ordered recovery of interest and also imposed

equivalent penalty under Rule 15(1) of the CENVAT Credit Rulss. 2004.

3. Feeling aggrieved, the appellant has filed this appeal wh'er'ein he has prilﬁar_ily
averred that adjudicating authorizy erred in imposing the penalty; that the impugned order is in
violation of the Hon’ble Tribunal’s judgement dated 16.10.2012. The appellant further prayed

that the penalty be set aside as [:er the direction of the Hon’ble Tribunal.

4. Personal hearing iri the matter was held on 20.7.2017..wherein Shri Rajesh Soni.
AGM, EXIM of the_appellant. appeared before me and reiterated the grounds of appeal. He

stated that no penalty can be inzpased in terms ol para 5 of the Tribunal’s order.

5. I have gone through the facts of the case, the appellant’s grounds of appeal, and the

oral submissions made during the course of personal hearing.

6. The only averment as is already stated above is that penalty was wrongly imposed

since the Hon’ble Tribunal in its order dated 16.10.2012, had specifically ruled against

imposition of penalty. The relevant portion ol the order is reproduced below for ease of

reference:

“3. In view of the above, reliance of the Department for filing appeal on the judement of the-Honble Apex
Court in the case of Maruti Suzuki Ltd (supra) or other decisions of Tribunal are mis=placed. Respecifull v follwwing
the decision of Hon'ble High Court of Mumbai, 1 have (o 1uke u view that CENVAT Credit is udmissible. However.
at this juncture, it huas 10 be noted that CENVAT Credit would he admissible 1o the Sl extent only if the full
expenditure of canleen services Is berne by the assessee. [ any amourt has been recovered for providing the
food/canteen fucilities firom the empleyees. CENIAT Credit of Service Tax paid proportionale 1o the amount will
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have 1o be deducted for availment of credit. From the records it is not clear that the assessee was recovering any
money for providing any service. For the limited purpose of verification as 1o whether the canteen services were
provided free of cost or any amouni was recovered and if amount was so rece vered. to decide the quantum of credi
10 be reversed afiesh, the matier is remanded to the original adjudicating awhority. [n_view of the fuct that there
were contradictory opinions/views and_the matter lias_been referred (o varger Benel, imposition_of penalfy
cannot be sustained in this case. Similarly, if the demand has been confirnzd invoking extended period, that also
will not be sustainable.”

[emphasis added|

7. I agree with the contention of the appeliant and following the-orders of the Hon'ble
Tribunal, | set aside the penalty imposed on the appellant vide the impugned OIO dated

22.12.2016.

8. , 3%3#@&@@3%%'%@3@%3@:@%%%1
8. . Theappeal filed by the appellants stands disposed of in above terms.
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Altested

\

(Vinod<€ukose)
Superintendent,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

M/s. Ferromalik Milacron India Limited,
Plot No. 92, Phase-1,

GIDC, Vatwa, Ahmedabad

- Copy lo:-

. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax. Ahmedabad South Commissionerate.

3. The Deputy/Assistant Commissioner, Central Tax, Division 11, Ahmedabad South.

4 The Additional Commissioner, System. Centrel Tax. Ahmedabad ~ South
Commissionerate. ' ’

- Guard File.

6. P.A.
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