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at{ 'a4fr za 3r9tr am?r aria) arpra'mat ?& at as gu am?r a aenfefff qr; • war a1feral a)
3Ttftc;r m TRI~ 3Tfc[G"f mwr 'cf5x 'flcITTlT i ,

Any person a aggrieved by this Order-In-Appeal may file a- appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1lf«T mcffi c!iT g,rt)"lflUT 3TNG"f
Revision application to Government of India :

(«) ta sna zyca a1f@)fm, 1994 4l errart fh «r nmi a s i qua err al vu-arr a Im rig5
ct, 3Rflhi TRflll11T 3TJcfG"f a7ej)fr, nd ar, far riarrza, lula Rut, zq)oft ii~hr, #la= cfli:i 1:rcR, 'fff-lG wf, ~ -~
: 110001 <JTT.ml~~I . ,
(i) A revision application lies to the Urider Secretary, to the Govf. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deej:) Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of :he following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) af ma a$).gr~ a m ii ca ft elfarea fa#l awsr zn 3rat ala ii zq Ra vr4v
avgrm i ml a u g mf , a fa#t wwsr znarwsr ii are az [)) ara i a ff) vet ii at ma al 4R)a #
r g{st '' •
(ii) In case of any loss of goods where .the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to·another during the course of processing of the goods in a
warehous·e .or in storage whether in a factory or in a warehouse. ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ·

(«) zuf? zyca ar q0arr fu Ra 1lf«T er, -.im (~ m~ cpf) f.TTrio fclTTlT ~ TTffi N·,
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(&) ..mr are fat 'i's m ~ F~ me1 "' m me1 ..,,~ if i'!<llll'f W"' .,ril me1 "' <li'l1'f'l
znca aRe mri i'f iJfT ma are fm «lg a7 J';:p:tlf?ra ;-g 1

(b)
In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufaciure of the goods which are exported

to any country or territory outside India. · •

tf zra r pr fag f@ 'l'.fWi a are (aura r per mi) fufa WIT 1P-IT T-fffl m I
r

(c)
In case of go_ods exported outside India export to;Nepeil or Bhutan_, without payment of
duty. . ·
aifa sat atna zrco # yrra @q tsp #fez mt a n{ ? sit ha amt ii sea rr g&
fa a 4fa agar, 3r4lagr qRa at +1 U m ff]c'; ii fcmr 3rfqfrr!r=I (.=i.2) 199B mxr 109 ~

f'nJ'f<I fll,,/ '111 °ITT I , .

0

Credit of any duty allowed to be utilized towards i=-ayment of excise duty on final Q
products under the provisions of this Act or the Rules made there under and such order ·
is passed by the Commissioner (Appeals) on or alter, the date appointed under ·sec.109
of the Finance .(No.2) Act, 1998.

(2)

. A-,--r..-=-'rt ·i:i':
(1) ~ <li'l1'f'l 'I"" (•l'lr.l) f.l<sio.J\. 2001 ,j\ f.1'P1 • ,j\ ~ Fclf.lf1f<e ™ "'""1 "1-• il <it of<roi if.)aa am a uR ant tf Ria 4 m a ft a-3rs vi 3rat ma al at-t uRii # 1%
~3TIWf'l WIT Gnat a1Reg =a re1 4Tar ~- cpf 1j&1:1M .cfi ::.mrm <cTRT 35-~ it~ 'CJ)"'[$ :r@f'1

aa # er arr-s arr qt uf ft it arf;I ...

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months fro_m the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies (;'}ach ·of the 010 and Order-In-Appeal, It should also be accompanied by a
copy of TR-6 Challan evidencing payment of pres'cribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. · ·

RRaus am4a r uei vien ia Gara q?a avia "ITT t q1 2o/- pr qrar # u
3j srer #caa ga Gr 4 umt t a 1oo/- pl tr y4er #ul

(d)

The revision a·pplication shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

- .

(a) the special bench of Cu_ston:1, ~xcise & Servic~,T.flX Appellate Tribunal of West Block
No.2, R.K. Puram, New _Jelhi-1 In all matters rel9tJDg b classification valuation and. ·

8it zqca, 4a nraa ggcavi arm am4)#tu nznf@raw a frkjg­
AppeaI to Custom, Excise, & Service Tax Appellate Tribdhal.«

· i

(1) a4tu sn4a green arf@,fz1, 1244 ct,°[ <cTRT 35--Qr/35-~ cfi ~ftrr@:-·. \--.',!

Under Section 358/ 35E of CEA, 1944 an appeal lies t:­

(a) afar penit a if@a i ma vf zrcan, ta 4fa zyca vi @tara arfiar man@ervi #t
fcrmr_ ifrmcITT me ~ .=r. 3. 3rR. $. 'T1'f. { face a vi :#

---3---
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The appeal to the Appellate Tribunal shall be filed ir quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accJmpanied by a fee of Rs.1,000/-,
R~L5,000/- and Rs.10,000/- where amount of duty/ pe1alty /demand·/ refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank· of the place where the bench of
the Tribunal is situated.

(3) 4R gr am?r i a{ qr snagii ar mgr el & it rah pr sitar a fy uh mr yr urfa
anfan vrr afeg gr n # sh gy fl fa frat qd) arfaa a frg zanferf 3nflfta
zmrznf@raur at ya or4le zr alawa a a 3mp4a fur urar &t

In case of the order covers a number of order-in-Origin.al, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fuct that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(6)

.-{Jllllc1ll WfJ 3Tltffrrlli:r 1970 rent izi1fer al 3ryqfr--4 a aifa Reiff fag 1gar Ua 3r)a zn
el 3rr?gr zqnRenf Rfua f@rant a am?t i rc2la dl gr R .6.so h at nuteiu Ice
feas cam et afet

v#it .ggca, aflu 3Tryea vi vars ar4fr +rznf@raw (Re), u arf) a nr if
air niaT (Demand) yj is (Penalty) cJTT JO% qcf 0lT-iT cfit'iT 3rf@era ? 1 zriifa, 3rf@aaw qa 5rm 1o

' " "
cf,{ls~ t- !(Section 35 F of the Central Excise Act, 1944, Sect on 83 & Section 86 of the Finance Act,
1994)

#ctr3Irlea 3il tar as as 3irair, if@er ztan "aaczr Rt miar"(Duty Demanded) ­~ .

(i) (Section) is 1ip hazerff«If@r;
(ii) frar hr4z 3fez frgr;
(iii) +crdz3fez @railaerr 6 ha<aar uf@.

·,
For an appeal to be filed before the CESTAT, 10% of ths Duty & Penalty confirmed by
the Appellate Commissioner wo.uld have to be pre-deposited,- provided that the pre­
deposit amount shall not exceed :Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filirig appeal before CESTf\T. (Section 35 C (2A) and 35 F of tile
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

. . :

One copy of application or 0.1.0. as the case may be, ad the order of the adjournment
autliority shall· a court fee stamp of Rs.6.50 paise as prescribed under.scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3ITT "frEflwr l=fflTc1T ant friarwra crrc,'r wr:rr ft 3it ft an anasffa fhu uat ? wit "fJllTI ·WfJ,
4tr uTraa yea v tarn a4)la nzuf@raw (miff@af@er) Pr, 1982 if frrlmf % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

Under Central Excise and Service Tax, "Duty demande::I' shall include:
· · (i) amount determined·:under Section 11 D; ·

(ii) . amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zsr arr2r a uf 3r4hr qf@rawr a arr sai yeas 3rrar areas ar avg faaR@a zt t air fat zv area #
1 o% 3rarar r 3il szf ha avg faarfa zt "ct(if c';1ls <l1 1 o% af'JT'c'ITTf tf{ <fi'r \;IT ~ ~,

3 2

In view of above, an appeal against this order shall lie bebre the Tribunal on payment of
· 10% of the ·duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ·
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ORDER-IN-APPEAL

Mis. Ferromatik Milacron India Limited, Plot No. 92, Phase-I, GIDC, Vatwa,

Ahmeclabacl [for short - 'appellant] has filed this appeal against IO No. ACHIS/Di II/2016-17

dated 22.12.2016, passed by the Assistant Commissioner, Central Excise, Division IL

Ahmedabad-1 Commissionerate[for short - 'oc(judicating outhority'].

, . '
adjudicating authority with a specific direction. Consequently, the aforementioned i1i1pugned

order elated 22.12.2016, has been issued by the adjudicating authority, wherein he disallowed the

CENVAT credit of Rs. 28,731/-. I-le further ordered recove:·y of interest and also imposed

equivalent penalty under Rule 15(1) of the CENVAT Credit Rules. 2004.

2. A show cause notice dated 20.8.2010, [corrigendum elated 30.8.2010], was issued to the

appellant, inter alia, proposing to disallow CENVAT credit of Rs. 2,33,537 availed in respect of

canteen service, air ticket, CHA and port service. This notice was adjudicated vide OIO No.

22/AC/Dem/2010 elated 27.10.2C10, wherein the charges of the notice were confirmed. On an

appeal being filed before the Commissioner(A) against the said 010, the then

Commissioner(Appeals), vicle bis OIA No. 13/2011 (AI-10-I)CE/Mlvl/Commr(A)/Abel elated

4.3.2011, upheld the OJA except for the. CENVAT credit in respect of canteen services. He held . U
that the appellanthad correctly availed the CENVAT credit in respect of canteen seryices.

Department feeling aggrieved, fled an appeal before the Hon'ble Tribunal who vicle its order

no. A/1521/WZB/4HD/2012 dated 16.10.2012. remanded the matter back to the original

3. Feeling aggrieved, the appellant has filed this appeal wherein he has primm:ily

averred that adjudicating autho:-i:y erred in imposing the penally; that the impugned order is in

violation of the I-Ion'ble Tribunal's judgement dated 16.10.2012. The appellant further prayed Q
that the penalty be set aside as per· the direction of the Hon'ble Tribunal.

4. Persoiial hearing ir, the matter was held on 20.7.2017,.wherein Shri Rajesh Soni.

AGM, EXIM of the. appellant. appeared before me and reiterated the grounds of appeal. I-le

stated that no penalty can be imposed in terms or pnra 5 of the Tribunal's order.

5. I have gone through the facts of the case, the appellant's grounds of appeal, and the

oral submissions made during the course of personal hearing.

6. The only averment as is already stated above is that penalty was wrongly imposed
since the Hon 'ble Tribunal in its order elated I 6.10.2012, had specifically ruled against

imposition of penalty. The relevant portion or the order is reproclucecl below for ease of

reference:

"5. In view ofthe above, reliance ofthe Department fr fling ap,eal onthejudgment ofthe ·Honble ·Apex
Court mn the case ofMarunu Suzuku Ld (supra) or other decisions of Tribunal are mis-placed. Respectfull yf ollowing
the decision of Hon'ble High Court 3f Mumbai, I have to take a vie that CENAT Credit is admissible. Forever
at this juncture, it has to be note' that CENI'AT Credit would be admissible to the f ull extent onl y if the f ull
expenditure of canteen services is bcrne by the assessee. If any amourt has been recovered f or providing 1he
food/canteen facilities from the emplees, CENT Credit of Service Tax paid proportionate to the amount will
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have to be deductedfor availment ofcredit. From the records it is not cleat that the assessee was recovering any
moneyfor providing any service. For the limited purpose of verification as to whether the canteen services were
provided.free ofcost or any amount was recovered and ifamount was so rec vered, to clecicle the quantum ofcredit
to be reversed a_fi'esh. the matter is remanded to the original adjudicating awhority. I vie o[the [act that tltere
were contradictory opinions/ies and the matter has been referred to Larger Bench imposition of_nenalit'
camtof be sustained in titis case. Similarly, if the demand has been confirmed invoking. extended period, that also
will not be sustainable. "

[ emphasis added]

7. I agree with the contention of the appellant and following the·orders of the Hon 'ble

Tribunal, I set aside the penalty imposed on the appellant vide the impugned 010 dated

22.12.2016.

8.

8.
3r41rad arr zt fr a{ 3r4h at fRuzrr 3Jira ala faznr srar &I
The appeal filed by the appellants stands disposed or in aboye terms.

Date ');f,07.2017

.Attested

..it.--
Superintendent,
Central Tax(Appeals).
Ahmedabad.

By RPAD.

To,
M/s. Ferromatik Milacron India Limited,
Plot No. 92, Phase-I, .'7. GIDC, Vatwa, Ahmeclabad

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmeclabacl Zone .
2. The Principal Commissioner, Central Tax. Ahmeclabad South Commissionerate.
3 .. The Deputy/Assistant Commissioner, Central Tax, Division IL Ahmedabacl South.
4.'The Additional Commissioner, System, Centrzl Tax. Ahmedabad South

Cornmissionerate.
5.- Guard File.
6. P.A.




